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ing is incorrect, or that it may not predom-
inate and control, a lack of findings on all
factors will generally result in a costly and
avoidable remand in order to elicit findings
on the other Polaroid factors.

III

[4] In an appropriate case, this Court
may undertake a full Polaroid balancing
without the benefit of findings on each
Polaroid factor.  See, e.g., Gruner v Jahr
USA Publ’g v. Meredith Corp., 991 F.2d
1072, 1079 (2d Cir.1993);  Orient Express,
842 F.2d at 654–55.  We decline to do so
here.  Although the district court here
found that the similarity factor favored
Nutraceutical and although ‘‘in an appro-
priate case, the ‘similarity of the marks’
factor can be dispositive,’’ Nabisco, 220
F.3d at 46, the district court itself ex-
pressed a reservation, noting that the dis-
similarity of the SPIRU–TEIN and Soy-
tein trade dresses is ‘‘not completely free
of question.’’  We agree;  the similarity
factor on which the district court chiefly
relied is not dispositive.  We cannot pro-
ceed, however, to evaluate the other Polar-
oid factors.  The parties presented consid-
erable evidence at trial on factors that the
district court did not discuss, especially as
to Nutraceutical’s alleged bad faith.

For the foregoing reasons, the judgment
is VACATED and REMANDED for proceedings
consistent with this opinion.
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Background:  Vessel owner and operator
brought limitation of liability action after
vessel, which shipyard had modified, split
in two during storm. Cargo interests
brought third-party claims against ship-
yard. Vessel and cargo insurer settled with
certain cargo interests and joined action
against shipyard. Following bench trial,
the United States District Court for the
Southern District of New York, Owen, J.,
325 F.Supp.2d 318, entered tort judgment
against shipyard, and shipyard appealed.

Holdings:  The Court of Appeals, B.D.
Parker, Jr., Circuit Judge, held that:

(1) alternative pleading of applicability of
English, Swedish, Korean, or Panama-
nian law in mass maritime tort case
satisfied litigant’s obligation to provide
reasonable notice of choice of foreign
law issue;

(2) law of Korea governed tort litigation as
site of alleged wrongful act and nation-
ality of shipyard; and

(3) Korean statutes of repose barred
claims.

Reversed in part and vacated in part; re-
manded.
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1. Federal Courts O813
District court’s determination that

party had waived choice of foreign law
issue by failing to give reasonable notice
was reviewable for abuse of discretion, as
within district court’s discretionary powers
to supervise litigation.  Fed.Rules Civ.
Proc.Rule 44.1, 28 U.S.C.A.

2. Federal Courts O776
District court’s determinations con-

cerning appropriate choice of law were
reviewable de novo.

3. Action O17
Purpose of civil rule requiring that

parties give notice of intent to raise for-
eign law is to avoid unfair surprise, to
make uniform permissibility of raising is-
sue of foreign law after pleadings if choice
of law issue became apparent later, and to
put to rest notion that foreign law is ques-
tion of fact that must be proved at trial.
Fed.Rules Civ.Proc.Rule 44.1, 28 U.S.C.A.

4. Action O17
Litigant must provide the opposing

party with reasonable notice that a foreign
law argument will be raised, but the liti-
gant need not flesh out its full argument
when providing notice of choice of law
issue under civil rules.  Fed.Rules Civ.
Proc.Rule 44.1, 28 U.S.C.A.

5. Action O17
Litigant’s alternative pleading of ap-

plicability of English, Swedish, Korean, or
Panamanian law in mass maritime tort
case satisfied its obligation to provide rea-
sonable notice of choice of foreign law
issue under rules of civil procedure.  Fed.
Rules Civ.Proc.Rule 44.1, 28 U.S.C.A.

6. Admiralty O1.15
Law of ship’s flag was not determina-

tive factor in selecting foreign law govern-
ing maritime tort litigation arising when
modified vessel split in two at sea where
neither vessel owner at time of vessel mod-
ifications or vessel owner at time of casual-

ty, which settled without asserting claims
against shipyard, was a party.

7. Admiralty O1.15
Inaccessibility of a foreign forum was

not factor in determining choice of foreign
law applicable to tort litigation involving
modified vessel that split in two during
storm at sea, where New York forum was
fully capable of applying foreign law.

8. Admiralty O1.15
In maritime tort litigation, place of

the wrongful act, for purpose of choice of
law determination, is not where the vessel
sinks, but where the negligence occurs.

9. Admiralty O1.15
In determining choice of foreign law

in maritime tort case involving loss of car-
go, destination of the lost cargo does not
dictate governing body of law, as nation
has a compelling interest in protecting its
nationals, not its imports.

10. Admiralty O1.15
Presence of defendant Korean ship-

yard in United States through conduct of
business with American concerns was not
determinative factor in selecting applicable
law in maritime tort litigation arising when
vessel split in two during storm at sea,
where shipyard’s United States affairs
were wholly unconnected to the events giv-
ing rise to the casualty.

11. Admiralty O1.15
Korean law governed tort litigation

against Korean shipyard for losses occur-
ring when Panamanian-flagged container
ship, which had been lengthened by Kore-
an shipyard, split in two during storm in
Atlantic Ocean, as Korean was place of
alleged wrongful act, cargo interests were
of several nationalities, and neither owner
of vessel at time of incident nor owner at
time of shipyard modifications remained
party to litigation.
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12. Limitation of Actions O55(5)

Under Korean law, statutes of repose
barred tort litigation by cargo interests
and insurer against Korean shipyard which
had lengthened container ship more than
10 years before it split in half at sea.

Raymond J. Burke, Jr., Christopher H.
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Defendants–Appellants Hyundai Mipo
Dockyard and Hyundai Corporation.
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phen H. Vengrow, Patrick Michael De-
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Before:  WINTER, SOTOMAYOR, and
B.D. PARKER Circuit Judges.

B.D. PARKER, JR. Circuit Judge.

Hyundai Corporation and Hyundai Mipo
Dockyard appeal a judgment, entered fol-
lowing a trial to the United States District
Court for the Southern District of New
York (Owen, J.) arising from the loss of
the containership MSC Carla.  They ad-
vance a number of contentions, but we do
not reach most of them since we conclude
that one—that Korean law applies and
precludes liability—is dispositive.1

BACKGROUND

I. The Lengthening

The evidence at trial established that
the containership MSC Carla (originally
called the Nihon) was built in 1972 in
Sweden.  A Swedish firm, Brostrom Ship-
ping Co. Ltd. (‘‘Brostrom’’), initially man-
aged the ship, sailing it under the Swedish
flag.  Brostrom used the classification so-
ciety Lloyd’s Register (‘‘Lloyd’s’’) (an in-
ternational risk management organization
providing underwriters and merchants
with information on the condition of ves-
sels) to develop specifications to lengthen
the vessel by adding a fifteen-meter mid-
section to provide an extra cargo hold.
After receiving bids from several ship-
yards, Brostrom contracted with Hyundai
Mipo Dockyard in Korea (collectively with
Hyundai Corporation, ‘‘Hyundai’’) to do
the work.  Brostrom and Hyundai agreed
English law would govern the work.

Hyundai manufactured the midsection
to Lloyd’s specifications prior to the Ni-
hon’s arrival in Korea in September 1984.
Just as a midsection is welded into a bi-
sected car to construct a limousine, the
Nihon was elongated.  Lloyd’s inspectors
observed the process. The welded joints

1. Hyundai Corporation and Hyundai Mipo
Dockyard also appeal an anti-suit injunction
prohibiting their participation in parallel liti-
gation in Korea.  Because we conclude they

are not liable under the applicable Korean
law, we vacate the anti-suit injunction as
moot.
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attaching the inserted midsection were vi-
sually inspected, as well as subjected to
extensive radiographic tests.

In May 1985, seven months after the
ship resumed sailing, Lloyd’s discovered a
fatigue crack and conducted ultrasonic
testing of the welds.  The ship returned to
Korea.  Hyundai furnished Lloyd’s with a
report of certain defects in the welds and
offered to repair them.  Lloyd’s deter-
mined the repairs were unnecessary, but
marked the Nihon’s record with a ‘‘condi-
tion of class’’ to ensure that the welds
would continue to be monitored.  After
subsequent surveys finding no defect,
Lloyd’s reduced the condition of class.  Af-
ter 1985, Hyundai had no further involve-
ment with the vessel.

II. MSC’s Purchase
The ship was sold four times before

being purchased in 1995 by a Panamanian
company, Mediterranean Shipping Co.,
S.A. (‘‘MSC’’), and subsequently was re-
named the MSC Carla.  MSC purchased
the Nihon in 1995 ‘‘as is.’’  Prior to the
purchase, a Lloyd’s inspector imposed
three conditions of class due to cracks in
the starboard tank and corrosion in the
starboard and port tanks.  A Lloyd’s work
list called for new steel in several areas.
In 1995, and then again in 1996, MSC
requested postponements of the repairs
and Lloyd’s agreed.  It is unclear whether
the repairs were performed. Nevertheless,
in 1997, during a twenty-five year inspec-
tion of the ship, the conditions of class
were removed.

III. The Casualty Voyage
The MSC Carla departed France for the

United States in November 1997.  The
containership was filled with cargo and
there is conflicting evidence as to whether
it was loaded properly.  There were sever-
al storms in the North Atlantic, and it is
also debated by the parties whether the
MSC Carla might have been able to avoid

them entirely.  This sort of weather is
usual for the season and containerships
similar to the MSC Carla normally handle
this weather without incident.

During the voyage, water began splash-
ing over the deck, possibly seeping into the
boat’s front hatches.  All three engines
cut.  One restarted.  As the boat climbed
a large wave, the captain testified that the
ship ‘‘hogged,’’ with the front and aft sec-
tions sagging below the middle.  The cap-
tain heard a breaking noise carry through
the length of the hull and he noticed the
bow light abnormally low.

The ship broke along the weld lines.
The crew was soon airlifted to safety.  Six
days later the buoyant, dry aft section was
towed to Las Palmas, Canary Islands,
where it was inspected and its cargo sal-
vaged.  The flooded front section sank.

IV. Procedural History
Rationis and MSC, the ship’s owner and

operator, respectively, filed a limitation of
liability proceeding in the Southern Dis-
trict of New York. The almost one thou-
sand receivers of lost cargo (collectively,
the ‘‘cargo interests’’) brought third-party
complaints against Hyundai based on the
allegedly defective lengthening work.  Ra-
tionis and MSC’s liability insurer, North of
England Protecting and Indemnity Associ-
ation (‘‘NOE’’), settled with the cargo in-
terests in 2000 for $16.95 million.  (NOE
also settled with various cargo interests
separately.)  NOE joined the action
against Hyundai, to recover the amounts
paid in the settlement.

In the pre-trial proceedings before the
District Court, Hyundai argued, among
other things, that the District Court lacked
personal jurisdiction.  Hyundai then com-
menced, in a Korean court, two declarato-
ry judgments to establish non-liability.
(The first action named and served three
cargo interests and the second action
named, but never served, most of the other
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nearly one thousand cargo interests).  The
District Court then issued an anti-suit in-
junction, requiring Hyundai to request a
suspension of the Korean action.  Hyundai
requested the suspension, but appealed the
injunction, arguing again that the District
Court lacked personal jurisdiction.

We vacated and remanded the anti-suit
injunction, directing the District Court to
conduct an evidentiary hearing as to
whether the Court had personal jurisdic-
tion over Hyundai.  Rationis v. AEP/Bor-
den Indus., 261 F.3d 264 (2d Cir.2001).
We also directed the District Court, should
it issue an anti-suit injunction, to heed
China Trade & Dev. Corp. v. M.V. Choong
Yong, 837 F.2d 33 (2d Cir.1987) and its
progeny since it had failed to conduct such
an analysis before initially enjoining Hyun-
dai.

On remand, the District Court conduct-
ed an evidentiary hearing on personal ju-
risdiction and concluded that it had juris-
diction.  Hyundai subsequently moved for
summary judgment, arguing, in part, that
the plaintiffs could not prevail under the
laws of either Korea, Sweden or Panama,
the universe of jurisdictions whose laws
potentially applied.  The Court denied the
motion, concluding that Hyundai had
waived its choice of law defense by failing
to select a particular foreign law until the
summary judgment stage.  The Court
stressed that, although Hyundai had an-
nounced as early as their answer to the
complaint that the ‘‘substantive law of a
foreign country governs,’’ they had delayed
through four years of litigation, until after
the completion of discovery, before pre-
cisely identifying the applicable foreign
law.  In Re Rationis Enters., Inc. of Pan-

ama, 2003 WL 203210, *1 (S.D.N.Y.2003).
The District Court reasoned that this al-
ternative pleading style failed to provide
the opposing party with the notice re-
quired by Fed. R. of Civ. Proc. 44.1.2  The
Court concluded that Hyundai’s overly ex-
pansive formulation of foreign law preju-
diced the plaintiffs.  Finding waiver, the
Court saw no need to conduct a choice of
law analysis and proceeded to apply Unit-
ed States law.

The District Court held a bifurcated
bench trial.  There Hyundai continued to
maintain that it did not waive the choice of
law argument and United States law did
not apply.  The major factual disputes cen-
tered on whether the deck broke first as a
result of the allegedly faulty welding, or
whether the allegedly corroded bottom col-
lapsed first, as a result of MSC’s failure to
maintain the ship.  The parties also disa-
greed as to whether the lengthening con-
tract was for the sale of goods or the
provision of services, only the first of
which implicates products liability doc-
trines.  Hyundai, as a nominal party to the
contract, contended that the District Court
lacked personal jurisdiction and that
NOE’s claims were barred under a contri-
bution of settling parties theories.  Follow-
ing trial, the District Court found Hyundai
liable in negligence and strict liability.
Hyundai appeals, raising a host of issues.
We reach only one—the choice of foreign
law—because we conclude it is dispositive.
We reverse.

DISCUSSION

I. Standard of Review
The parties dispute the standard of re-

view applicable to the District Court’s

2. Fed. R. of Civ. Proc. 44.1 provides:  ‘‘A
party who intends to raise an issue concern-
ing the law of a foreign country shall give
notice by pleadings or other reasonable writ-
ten notice.  The court, in determining foreign
law, may consider any relevant material or

source, including testimony, whether or not
submitted by a party or admissible under the
Federal Rule of Evidence.  The court’s deter-
mination shall be treated as a ruling on a
question of law.’’
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choice of foreign law ruling.  Hyundai
takes the position that all choice of law
determinations, including the one present-
ly before us, are questions of law to be
reviewed de novo.  NOE and the cargo
interests maintain that, because the dis-
trict court did not undertake a choice of
law analysis, we should review for abuse of
discretion the district court’s determina-
tion that the defense was waived.

[1, 2] The District Court’s determina-
tion regarding what constitutes ‘‘reason-
able TTT notice’’ under Rule 44.1 and waiv-
er of the foreign law issue falls within the
discretionary powers of the District Court
to supervise litigation.  Therefore, we
agree with NOE and the cargo interests
that those threshold determinations should
be reviewed for abuse of discretion.  See
Pierce v. Underwood, 487 U.S. 552, 558,
108 S.Ct. 2541, 101 L.Ed.2d 490 (1988)
(explaining that matters of discretion
should be reviewed for ‘‘abuse of discre-
tion’’).  As the Ninth Circuit has ex-
plained, ‘‘[b]ecause Rule 44.1 grants the
district court discretion in determining
‘reasonable’ notice, we review the district
court’s application of this standard for
abuse of discretion.’’  DP Aviation v.
Smiths Indus. Aerospace & Defense Sys.,
Ltd., 268 F.3d 829, 846 (9th Cir.2001).
However, once we move beyond the issue
of ‘‘reasonable notice,’’ we will review any
determinations concerning the appropriate
choice of law de novo.  Curley v. AMR
Corp., 153 F.3d 5, 11 (2d Cir.1998).

II. Pleading Alternative Bodies of Law

Before we conduct the choice of law
analysis, we must resolve whether Hyun-
dai waived the foreign law argument by
simultaneously pleading the applicability of
English, Swedish, Korean, or Panamanian
law, and not settling conclusively on one
body of foreign law.  We must determine
whether the District Court’s determination
that Hyundai waived this argument was

proper.  We now clarify that alternative
theories may well suffice as reasonable
notice when, as here, relevant events oc-
curred in multiple foreign locations and
legitimately point to several different ap-
plicable bodies of law.  We therefore find
that the parties gave proper Rule 44.1
notice and the applicability of foreign law
was not waived.  We hold that the District
Court’s decision that notice was not proper
and that therefore Hyundai waived the
foreign choice of law argument exceeded
its discretion.

[3] Congress passed Rule 44.1 in 1966
to avoid unfair surprise, to make uniform
the permissibility of raising an issue of
foreign law after pleadings where the
choice of law issue became apparent later,
and to put to rest the notion that foreign
law is a question of fact that must be
proved at trial and reviewed on appeal
only for clear error.  While the Rule re-
quires that the parties give notice of the
intent to raise foreign law, the Advisory
Committee’s Notes make clear that Con-
gress deliberately declined to provide ‘‘any
definite limit on the party’s time for giving
the notice of an issue of foreign law.’’  FED.

R. CIV. P. 44.1 advisory committee’s note,
39 F.R.D. 69, 118 (1966).  Congress ex-
plained:  ‘‘The stage which the case has
reached at the time of the notice, the
reason proffered by the party for his fail-
ure to give earlier notice, and the impor-
tance to the case as a whole of the issue of
foreign law sought to be raised, are among
the factors which the court should consider
in deciding a question of the reasonable-
ness of a notice.’’  Id.

[4] It is important to acknowledge that
notice under Rule 44.1 differs from argu-
ment—notice merely called attention to
the fact that the issue will be raised,
whereas argument lays out, inter alia, the
provisions of foreign law, the basis for its
relevance, and the application of the for-
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eign law to the facts of the case.  Indeed,
the Advisory Committee distinguished be-
tween notice and ‘‘presentation of material
on the foreign law.’’  Id. According to a
prominent treatise, ‘‘[t]he function of the
notice is not to spell out the precise con-
tents of foreign law but rather to inform
the court and litigants that it is relevant to
the lawsuit.  Thus a high degree of speci-
ficity is not required.’’  CHARLES ALAN

WRIGHT & ARTHUR R. MILLER, FEDERAL

PRACTICE AND PROCEDURE § 2443, (2d
ed.1994).  Accordingly, a litigant must pro-
vide the opposing party with reasonable
notice that an argument will be raised, but
the litigant need not flesh out its full argu-
ment at the Rule 44.1 stage.  In a mari-
time mass tort such as the case before us,
the choice of law analysis is complex, as
well as highly dependent on facts that may
not be adduced until discovery has pro-
ceeded.  Indeed, in international disputes
involving parties of sundry allegiances, the
eight-factor choice of law analysis dis-
cussed below is rarely well-managed by
bright-line rules, uniform deadlines, or ag-
gressive findings of waiver.  Frequently,
the proper determination of foreign law
can be a complicated task.  Rule 44.1 is
intended to assist the court with its work
and the court is, of course, free to enlist
the parties in this effort.  Ultimately, the
responsibility for correctly identifying and
applying foreign law rests with the court.

[5] The question here is not whether
Hyundai failed to give any notice, but rath-
er, whether its alternative pleading offend-
ed Rule 44.1.  Although this may force the
opposing party to conduct further re-
search, such additional work in a maritime
mass tort is hardly the undue surprise
Rule 44.1 seeks to prevent.  Perhaps it is
even to be expected, when shipping goods
from Europe to the United States, on a
Swedish ship, modified in Korea, currently
owned and operated by Panamanians.  We
therefore recognize alternative pleading of
choice of law issues as satisfying the notice

requirements of Rule 44.1.  For these rea-
sons, we find Hyundai’s alternative notice
reasonable under Rule 44.1 and that it is
an abuse of the District Court’s discretion
to have held otherwise.

III. Choice of Law Analysis

Lauritzen v. Larsen, 345 U.S. 571, 583–
92, 73 S.Ct. 921, 97 L.Ed. 1254 (1953),
directs us to consider seven factors in con-
ducting a choice of law interest analysis.
Adding another factor, the Supreme Court
announced in Hellenic Lines Ltd. v. Rho-
ditis, 398 U.S. 306, 309, 90 S.Ct. 1731, 26
L.Ed.2d 252 (1970), that the Lauritzen
factors are ‘‘not intended as exhaustive.’’
We enumerated the Lauritzen factors in
Carbotrade S.P.A. v. Bureau Veritas, 99
F.3d 86, 90 (2d Cir.1996):  ‘‘(1) the place of
the wrongful act;  (2) the law of the ship’s
flag;  (3) the domicile of the injured party;
(4) the domicile of the shipowner;  (5) the
place of the contract;  (6) the inaccessibility
of the foreign forum;  (7) the law of the
forum;  and (8) the shipowner’s base of
operations.’’

[6, 7] The law of the ship’s flag at the
time of the welding was Sweden, but at the
time of the casualty was Panama.  Gener-
ally, we look to the law of the ship’s flag
only if the shipowner is a party:

Whatever significance law of the flag
may have in cases where the ship or its
owner is a party and where other factors
fail to point clearly to another jurisdic-
tion’s law, we see no reason to apply the
law of the flag here in preference to that
of another jurisdiction whose ties are
more pertinent to the dispute, especially
given the fact that neither the ship nor
the owner is a party.

Carbotrade, 99 F.3d at 92–93.  Here, Bros-
trom, the shipowner at the time of the
welding, is not a party and Rationis, the
shipowner at the time of the casualty, is
also not a party, having settled without
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asserting claims against Hyundai.  We
therefore do not consider the law of the
flag a determinative factor.  For the same
reasons, the shipowner’s base of operations
is not a determinative factor here.  Anoth-
er non-determinative factor is the place of
the contract as this case arises in tort, not
contract.3  See Carbotrade, 99 F.3d at 91
(‘‘[N]o direct contractual relationship ex-
ists between the plaintiff and the defen-
dant, so the fifth factor—the place of the
contract—is not involved in our analysis.’’).
Inaccessibility of a foreign forum also is
not relevant, because a New York court is
fully capable of applying foreign law in this
case. See Lauritzen, 345 U.S. at 590, 73
S.Ct. 921 (‘‘There is not the slightest show-
ing that to obtain any relief to which [they
are] entitled under [foreign] law would re-
quire [their] presence in [a foreign forum]
or necessitate [their] leaving New York.’’).
Finally, this Court has considered the law
of the forum generally of little relevance in
United States courts.  Carbotrade, 99 F.3d
at 91 (‘‘[T]he seventh Lauritzen factor—
the law of the forum—is irrelevant here

because this litigation is in the courts of
the United States.’’).

[8] The place of the alleged wrongful
act that gave rise to the liability is Korea,
where the welding was performed.  The
cargo interests contend that the place of
the wrongful act is the location of the
casualty, that is, the Atlantic Ocean.  But
we have held that the place of the wrong-
ful act is not where the vessel sinks, but
where the negligence occurs.  See Carbo-
trade, 99 F.3d at 91.  The reason for this
rule is not difficult to discern because it is
the state where the negligence occurs that
has the greatest interest in regulating the
behavior of the parties.  See Curley, 153
F.3d at 15 (focusing on the location of the
tort and choosing Mexican law, because
Mexico has the greatest interest in regu-
lating the behavior of the parties).

[9] The citizenship of the injured par-
ties factor is complicated by incomplete
discovery.  A good portion of the cargo
interests are United States citizens and a
good portion are European, but the precise

3. The District Court explained, after finding
liability on the basis of strict liability and
negligence theories, that ‘‘these claims arise
not in tort but in contract on the basis of bills
of lading issued to the cargo interests.’’  In re:
Rationis Enters., Inc. of Panama, 325
F.Supp.2d 318, 328–29 (S.D.N.Y.2004).  The
Court stated this as an explanation for the
inapplicability of the Settlor Bar Rule. This is
error because products liability sounds in
tort.  Cf. International Ore & Fertilizer Corp.
v. SGS Control, 38 F.3d 1279, 1284 (2d Cir.
1994);  see also East River Steamship Corp. v.
Transamerica Delaval, Inc., 476 U.S. 858, 106
S.Ct. 2295, 90 L.Ed.2d 865 (1986) (distin-
guishing between strict liability claims in tort
and warranty claims in contract).

Appellees also argue that the claims were
brought in contract under the Carriage of
Goods by Sea Act (‘‘COGSA’’), 46 App.
U.S.C.A. § 1304.  This is not the case under
Second Circuit law.  Indeed, we have explic-
itly held that a COGSA claim may be a
‘‘mixed tort, contract and bailment cause of
action.’’  Texport Oil Co., v. M/V Amolyntos,

11 F.3d 361, 367 (2d Cir.1993) (citation and
internal quotation marks omitted), overruled
on other grounds by Wilton v. Seven Falls Co.,
515 U.S. 277, 115 S.Ct. 2137, 132 L.Ed.2d
214 (1995).  The Fourth, Fifth, Ninth, and
Eleventh Circuits have similarly held.  See
Oriente Commercial, Inc. v. American Flag
Vessel, 529 F.2d 221, 223 (4th Cir.1975);  As-
sociated Metals & Minerals Corp. v. Alexan-
der’s Unity MV, 41 F.3d 1007, 1013–14 (5th
Cir.1995);  All Alaskan Seafoods, Inc. v. M/V
Sea Producer, 882 F.2d 425, 430 (9th Cir.
1989) (holding that ‘‘[i]f [a contracting party]
breached its duty of care with respect to [an-
other party to the contract] then that breach
of duty can give rise to tort liability irrespec-
tive of contract obligations between the par-
ties.’’);  Polo Ralph Lauren, L.P. v. Tropical
Shipping & Construction Co., 215 F.3d 1217
(11th Cir.2000).  As the Eleventh Circuit fur-
ther explained, ‘‘COGSA affords one cause of
action for lost or damaged goods which, de-
pending on the underlying circumstances,
may sound louder in either contract or tort.’’
Polo Ralph Lauren, 215 F.3d at 1221.
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breakdown is disputed.  It is clear that the
citizenship of NOE, the insurer with the
greatest share of the claims and also the
insurer for the shipowner and ship opera-
tor, is the United Kingdom.  Furthermore,
the destination of the lost cargo does not
dictate the governing body of law;  accord-
ing to Lauritzen, a nation has a compelling
interest in protecting its nationals, not its
imports.  Lauritzen, 345 U.S. at 586, 73
S.Ct. 921.  It is simply too variable and
indeterminate to ground the choice of law
analysis in the intended destination of the
lost cargo.  Even from the sparse record
as to the cargo interests’ countries of citi-
zenship, this factor steers toward ‘‘much of
the globe.’’  Carbotrade, 99 F.3d at 90
(internal citation omitted).

[10] The citizenship of the defendants,
Hyundai, is Korea.  The presence of
Hyundai Mipo Dockyard’s counsel and the
affairs Hyundai Corporation conducts with
United States businesses, while critical to
a personal jurisdiction analysis, does not
help determine the applicable body of law
because those affairs are wholly uncon-
nected to the events giving rise to the
casualty.  ‘‘The presence of an office of a
defendant in a particular country might
not always be sufficient to tip this factor in
favor of applying the law of that country.’’
Carbotrade, 99 F.3d at 91–92 (giving
weight to the location of the defendant’s
office only because that office gave rise to
the dispute).  The citizenship of the defen-
dants points without question to Korean
law.

[11, 12] Taking these factors together,
we find Korean law applies.  The alle-
giance of the injured parties does not point
conclusively to United States law, because

a significant portion of the injured parties
are European.  Even if we were to consid-
er the allegiance of some of the cargo
interests as favoring United States law to
some degree, this is balanced by the alle-
giance of the defendants, which strongly
favors Korean law.  Ultimately, it is the
place of the alleged wrongful act that tips
the scale in favor of Korean law, for Korea,
with its extensive shipbuilding business,
possesses the greatest interest and respon-
sibility in regulating the industry.  See
Curley, 153 F.3d at 15.  Because Korean
law bars the cargo interests and NOE
from recovery against Hyundai due to
statutes of repose, we reverse the District
Court’s finding of liability.4

CONCLUSION

For the foregoing reasons, we reverse
the judgment of the District Court, vacate
the anti-litigation injunction as moot and
remand with instructions to enter judg-
ment in favor of Appellants.

,
  

Ben GERSTEN, Petitioner–Appellee,

v.

Daniel SENKOWSKI, Superintendent
of Clinton Correctional Facility,

Respondent–Appellant,

4. ‘‘The right to claim for damages resulting
from an unlawful act shall lapse by prescrip-
tion TTT if ten years have elapsed from the
time when the unlawful act was committed.’’
Korean Civil Act, No. 6591, Ch. V, Art. 766
(2002) (S.Korea).  ‘‘The right for damages

under [the Product Liability Act] shall be ex-
ercised within 10 years from the date on
which a manufacturer supplies a product
causing damage.’’  Product Liability Act, No.
6109, Art. 7. (2000) (S.Korea).


